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TO THE HONORABLE H. A. W. SKEEN, JUDGE OF THE CIRCUIT COURT OF 
LER COUNTY, VIRGINIA: 


Your orator, the Keokee Coal & Coke Company, 4 corporation, hum- 
bly complaining,shows unto your Honor as follows: 
i. 
In December, 1905, it obtained a lease,for coal mining and coke 
making purposes,of a large boundary of land located partiy in the 


Gounty of Lee, in the state of Virginia, and partly adjoining same, 


in the munty of Harlan,in the state of Kentucky ,from the Interstate 


Investment Company,and during the year 1906 it began the construction) 
on said land at Keokee, “sn the County of Lee, of a large plant for 
the purpose of developing said property in aee@ danced with the terms 
of its said lease. From said date forward to the present time the 
said construction has continued end is not yet completed, although 
your orator has been for the year last bast shipping coal and manu- 
facturing and shipping coke from the said partially completed plant. 
It has constructed and nas in operation about two hundred (/200) coke 
ovens and the necessary yard tracks for rai lroad in connection there- 
with,power house, tipples,store, stables, a large number of dwelling 
nouses and other buildings and structures necessary in the operation 
and developement of a large property. 

The only outlet to market for products of the said plant was in 
1906 and is now by means of the Black Mountain Railway, a line of 
road which was under construction in the yeer 1906 and has since then 
been completed,extending from Appalachia,in Wise Gounty,by the «ay of 
Keokee,in Lee sounty, to St. Charles,in said last named county. This 
railroad is located at its nearest point 4 short distance southeast 
of your orator's plant,and the necessary point of connection between 
said plant and the said railway was upon 4 tract of land of about 


400 acres belonging to J.K.P.Legg and wife and children. it became 


neces-ary to construct a branch line of road through the said tract 





of land to your orator's plant from the line of the said Black Moun— 
tain Railway,a distance of about one-half amile. The surface of the 
country at or near your orator’ pliant along the line of tne said 
railroad is mounteinous and hilly,and as is the case with all similiar 
plants in the Southwest Virginia coal field, it is difficult to ob- 
tain a sufficient amount of level land for development purposes, par- 
ticularly for the purpose of building am operating coke ovens, and 
for railroad purposes in connection with the mining of coal and mak— 
ing of coke. ‘The said Legg tract of land along the line of said 
Black Mountain Railway nad a considerable amount of level land es- 
pecially adapted to railroad purposes am for tne construction and 
Operation of coke ovens. 

il. 

Under these conditions end desiring to acquire from the owners 
of the said tract of land first the use of so much of the said land 
as it needed for the purpose of properly operating and deve loping 
its Interstate Investment Company lease, and second for tne purpose 
of mining tne coal in,on or under the said Legz land itself and of 
manufacturing coke from said coal your orator,after considerable neé- 
gotiations wit the said Leggs, finally entered into a certain lease 
agreement with them, dated the first day of November,1906,a copy of 
which is herewith filed as a part néreof,marked "Exhibit 1,” which is 
prayed may be read as a part of this bill. Your honor will see from 
an inspection of said agreement that it is 4 lease for a period of 
thirty years, with the privilege of renewal for an additional thirty 
years,for the whole of said 400 acre hnoundary of land for coal mining 
and coke making purposes and for purposes necessarily incident there- 
to, and the privileges granted are not limited to the operations aris 
ing from the mining of the coal in,under and upon the said tract of 
land,but extend also to those that arise from the operations upon the 
Interst<te Investment Company land. fhe lessors were to have full 
control over the surface of the seid land to pasture,cultivate and 
mow for hay in the manner theretofore usually done by them, where 
the same did not interfere with or obstruct or be in the way of the 


operations of your orator. 





The lessors reserved for farming purposes,and no other,one hun- 
dred acres of the surface of said traét, to be laid off in twenty- 
acre lets to each of the five children of the said J.K. P. Legg and 
wife at or around the houses of said respective children, except as 
to the twenty acres of Elizabeth J. Gates,which was to be laid off 
adjoining the store-houseslotsof Bates, MMXEMxXwe sXtaxweExiaALas and Lekpy 
but seid tracts were to be so laid off as not to interfere with the 
railroad lines and operations of your orator. It was further agreed 
that after said twenty-acre lots should have been laid off,if your 
orator should subsequently need any portions of the same for its 
mining operations on said land, then it had the liberty of teking so 
much of the same as it needed by paying a reasonable compensation and 
damages for the surface improvements so taken and used,and by assign- 
ing other pa tions of equal value to the owner of such surface so 
taken. 

At the time this agreement was entered into your orator did not 
contemplate the beginning of actual mining operations on the said 
tract of land, but it did then and it does now contemplate mining the 
said land in the near future and at as early a date as practicable 
consistent with the piuti wie operation thereof and with the devel- 
opment of its plant on the Interstate Investment ¢gompany lands. These 


facts are well known to all of the said Legzs,and it was at said 


time the purpose of your orator to use for the purposes of railroad 


yards,side tracks and similar purposes a gonsiderable portion of tne 
level land upon the said Lege tract; first for the purpose of a 
pranch line of railroad from your orator's plant to a connection with 
the main line of the said Black Mountain cailway,and second a econsid- 
erable strip of land perallel with and adjacent to the said branch 
line of railrosd and parallel with and aijacentto the main line of 
the said Black Mountain Railway,said strips of land being necessary 
for your orator's purposes in connection with tne operation of its 
plant on said Interstate Investment Company land. These facts were 


all likewise well known to all the said Leggs. 





After entering into the agreement of November 1,1986, and dur- 
ing the remainder of the said year ani during the year 1307,the con- 
struction of the said Black Mountain Railway was continued and com- 
pleted and your orator locatdd and constructed a branch line of road 
from its plant at Keokee,on the Interstate Investinent Company lands, 
to a connection with the said Black Mohntain on the said Lege tract 
of land, and during the year 1908, and up to the present time,your 
orator has continued to construct and enlarge its said plant and to 
operate the said branch line of railroad,and the said Leges have re- 
tained possession of the surface of the said Leg= tract of land and 
have used save for farming purposes, except so much 4s was was in the 
actual use and occupation of your orator. Your orator finds it neces 
sary iimmediately to use a considerable amount of aiditional land 
for said tracks and railroad yards on the said Legg land and in the 


immediate future it will need @ considerable additional amount of 


said land. It has been for the year last past and longer endeavoring 


to agree with the said Leggs upon certain portions of the said land 
whieh it should use and oceupy for its said purposes and to agree 
with the said five children of the said J.K.P. Legg upon the said 
twenty-acre lots which were reserved for their use and benefit in the 
aforesaid agrcement,but it has been unable to do so. 

The said five children, to-wit: U.S.G.Legz,#lizabdeth J. Gates, 
Nervesta Moiris, Cora Huff and Dora Witt,have undertaken to select 
and lay off their respective twenty-acre lots without regard to the 
rights of your orator in and to the said land. They have had the 
said lots surveyed and deseriptions thereof made ani they intend, as 
your orator is informed, to make deeds of partition among themselves 
confirming tie said allotments,but have not done so as yet. Your 
orator has likewise had a survey and description made of that portion 
of said treet of lami which it needs for its purposes and it furnisnd 
a map thereof showing the lines and location thereof to each of the 

said Leges before they undertook to survey and lay out to each other 
the said five allotments of twenty acres each. Your orator files 


herewith as "Exhibit No. 3* & map which correctly shows the outside 





poundary lines of said 490~-acre tract, the location thereon of the 
Black Mountain Railway and the boundary lines of its right of way, 
the branch line of railroad econstrucied by your orator from the said 


t.whieh map fulther snows 


purposes,the use of which is claimed by it_under the aforesaid arree— 
Ment of November 1,1906,and also shows in heavy sheded yellow lines 
the five twenty-—acre reservations as laid off and claimed by the 


said five Lege children, The land as claimed by your orator does 


not embrace the dwelling houses of any of the said Leggs. Your orator 


files as " Exhibit No. 3" a description of the strip of land claimed 


by it and also files as "Bxhibit No. 4" descriptions of the said five 
twenty~-acre tracts as claimed by the said Lezgs,and prays that ail 
these exhibits may be read as & part of this bill. 

Your orator further states that it needs for its purposes imme- 
diately end in the near future in connection with its operations on 
the Interstate Investient Company lands the whole of the strips of 
land as claimed by it as aforesaid. It needs the same for side trac«as 
passing tracks, tracks for loaded cars to stand upen and tracks for 
empty cars likewise to stand upon, for scales and scale tracks and 
similar purposes in connection with its present operations,and as 
goon as your orator begins attual mining upon the said Legg land it 
will need a considerable amount of additional land for the aforesaid 
purposes,and also for the purposes of erecting coxe ovens, tipples 
and other buildings and structures of various kinds necessary torits 
said operation’ 

Your Honor will see from an inspection of the said map and the 
description of the lands as shown thereon that each one of the said 
twenty-acre allotments as now claimed by the said Leggs conflicts 
with and embraces a large part of the lands needed by your orator 
and claimed by it under the aforesaid agreement of November lL, L906. 
Your orator is now ready ,willing and able to grade,lay out and con- 


struet its railroad yards on the said land within the lines as 


claimed by it aid is @esirous forthwith of doing so and has for some 


ay 
4 





time past been desirous of so doing,but it has been impeded and hin- 


dered from so doing by reason of the conflicting claims set up for 
the lend it so desires by the said Leggs. it is aivised and so 
charges tnet it has the right under the aforesaid agreement of Novem- 
ber 1,1906, to select amd set apart so much of the said Legg land as 
it needs for its immediate purposes and those of the near future, and 
that such selection and designation,when made by it in a reasonable 
manner,must be respected by the said Leggs,and that under the said 
agreement they have no right to include or select any portion there- 
of within the limits of their respective twenty-acre allotments. 
Your orator states that the said allotments can each and all be made 
by the said Leggs so as to carry out the conditions named in the 
aforesaid agreement of November 1,1906, without taking any of the 
land ag claimed by it as aforesaid for its purposes,and it is ad- 
vised and so charges that it is the duty of the said Legzs in making 
their allotments, not to include any of the land required by your 
crator for its said purposes. 

Your orator has all along been willing and is now willing to 
ratify and confirm any location of the said twenty-acre reservations 
not in conflict with the land as desired and claimed by it as afore- 
said. It is also willing and it has all along so signified to the 
said Legzs that they should use for agricultural pwp oses in the 
usual way any portion of the said strips of land claimed and desired 
by it until the same should be actually occupied by your orator and 
converted to uts use. 

Your orator says that if the said twenty-acre lots are laid off 
and reserved by the said five Legg children in accordance with the 
surveys they have had made it will interfere with your orator's rail- 
road lines and coal operations and will prevent your orator from 
constructing its railroad lines and operating same and its other 


works,as it is necessary that it should do,and it is advised that 


any such location and attempted use by the said Leggs is in violation 


of the afaw esaid agreement. 





Your orator will state that since the aforesaid agreement of 
November 1,1906, and since the said Legg children have had the said 
gurveys made, and about the month of November,1908, Nervesta M. Mor- 
ris,one of the said children of J.K.P.Legg and wife, departed this 
life intestate,leaving as her sole heirs-at-law her husband, A. k. Mor- 
ris,and two infant children,Malinda R. Morris and Mary M. Morris, 
aged respectively seven and five years,in whom all the inter@st of 
the said Nervesta M. Morris is now vested. 

V1. 

Wherefore, being without remedy save in a court of equity , the 
prayer of your orator is that U.S.G. Legg and Sarah F,Legg,his wife, 
Eligabeth J. Gates and J.J. Gates,her husband,cora R.N. Huff and Wil 
liam M. Huff,her husband, bora B. Witt and Emerson E.Witt,her husband, 
A.E.Morris and Malinda R. Morris and Mary M. worris,his infant ehil- 
dren,and J.K.P.Legg and Malinda L.Legg,his wife,be made parties de- 


fondant to this bill and be required to answer the same, but not un- 


der oath as that is waived; +hat a guardian ad litem be appointed to 


defend the interests of the said infant defendants; that upon 4 hear- 
ing hereof the said defendants be required to specifically perform 
the aforesaid agreement of November 1,1906, and that partition of the 
surface of the said land may be made in accordance with the afore- 
said agreemmant and with the rights of the parties; that your orator 
be decreed to hold for its uses during the continuance of the afore- 
said agreement all of the strips of land as shown upon the said map 
and set out in the description filed therewith as required and de- 
sired at the present time by your orator: that commissioners be ap- 
pointed to designate and set apart to each of the said five chiidren 
of J.K.P.Legg and Malinda L. Legg,or those representing them, the 
said twenty-acre reservations ami that the same be located so as 

not to conflict with or embrace any of the land desired and claimed 


py your orator,and that when so designated and set apart that proper 


decrees be entered confirming same and fixing the rights of all the 





parties to the said agreement with reference to the matters end 
things set out in this bill,anmd for such other,further and gunned) 
relief as to equity may seem meet and the nature of its cause may 
require. 


And your orator will ever pray,é&c. 


moe & COKE CPMPNAY, 


BY amma Ors (GE Ep 
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To the Hon. H.A.W.Skeen, Judge of the Circuit @aurt for Lee 


county, Virgi nia. 


The joint and separate d&mrrer and answers of U.8.G.Lezz,Sarah 
FF. Legg, Elizgabeth J. Gates,and J.d.Gates, Cora R.N.Huff anid Wm.M. 
Huff, Dora B. Witt,and Emerson E. Witt,J.K.P.legg,and Malinda L.Legg, 
and A.E.Morris,and Malinda R.’ Morris, and Mary WY. Morris, children of 
Aw.E.L. Morris and Nervesta M. Morris,deceased, to a bill of complaint 
filed in your Honor's court against them on the 5th day of April, 
1909, by the Keokce Coal & Coke Company, a Corporation. Defendants 
say that said bill is not sufficient in law to require tiem to an- 
swer,and they demur thereto. For grounds of demurrer respondents 
say that the complaint has failed to file with their said bill exhi- 
bit No. 3 ss mentioned in said bill,which is supposed to be a descrir 
tion of the land claimed by the complainant; and alm has failed to 
file with said bill exhibit No. 4 as mentioned in said bill, hich ig 
supposed to be a description of the five twenty-ecres tract as claimed 
by Elizabeth J. Gates,James J. Gates, U.38.G.Legg,and Sarah F. Legg 
cora R.N.Huff,Dora B. Witt,and Emerson FE. Witt, and A.E.Morris hus- 
band of Nervesta mM. Morris,deceased,and their infant respondents. 

And if further anser to said bill is required of these respon- 
acnts for answer thereto,or so much thereof as they are advised that 
it is material for them to answer, answering they say; 

That they suppose that ell the matters set forth in section l 
of the complainant's bill is true;it is likewise true that on the 
first day of Nov. 1906 after some negotiations with these respon- 
dents,the complainant entered into a certaimilease agresment with 
them,bearing date tne first day of November,1906,and that the copy 
exhibited by the complainant marked "Exhibit No. 1" so far as these 
respondents ere able to ascertain is a true andadycomplete copy of 
said lease agreement. But these respondents deny that the first con- 
sideration in the minds of the complainant for obtaining said lease 


agrecment was for the purpose of properly operating and developing 


its Interstate Investment @ompany lease, and that the second purpose 





was for t e mining of the coal,in,on and under the said Legg land, 
and for the manufacturing of the coke from said coal;but on the con- 
trery your respondents say that at the time of the negotiation for 
the lease that the complainants claimed that its express purpose for 
obtaining said lease was to get a branch line of railway from its >» 
plant on its Interstate Investment Company lease to the Black Moun- 
tain Railway;and third to prevent these respondents from leasing, 
renting or selling any part of their said land to any persons or cor- 
porations who might in any way become competitors of the said com- 
plainant,either in the mining of the coal or the manufacturing of the 
coke, or in conducting a general mercantile business; and also for 
the further purpose of keeping persons who might be um esirable 
neighbors from leasing portion of said Legg land, or puying portions 
thereof: and fourth for the purpose of mining the coal and mineral 

on said tract of land and the mamfacturiing of coke from coal mined 
thereon; and fifth and last that they might use said land in connec- 
tion with the mining and coke maxing operations upon tne land ad- 
joining said boundary of-land,and known &s the lands leased by the 
Complainant from Mr. Ballard Thruston,and known as the Interstate I[n- 
vestment Company lease. 

It is likewise true that said lease shows upon its face that it 
was for a period of thirty years,with the privilege of renewal for an 
additional thirty years for the whole of the said four hundred acre 
boundary of land: and that it is lixewise specifieally stated in 
said lease that said lease was for coal mining and coke maxing pur- 
poses,and for tne purposes necessarily indgidental thereto. 

It is also true that those respondents were to have full control 
over the surface of said land to pasture cultivate and mow for hay in 
the manner theretofore usually done by them, where the same did not 
interfere with or obstruct,or be in the way of the operations of the 
compleinant.. it is likewise true that these respondents reserved for 
farming purposes one hundred acres of surface of said tract of land 
to be laid off so as to not interfere with the railroad lines and op- 


erations of the said complainants; ani said reservations were to con- 


tein twenty acres to each of the five @hilaren: . of the said J.K.P. 





Legg, and Malinda L. Legg,and to be laid off at or around each of 
the said children's dwelling house at the time of making the said 
lease,to-wit: November ist,1906,except the twenty acres of the said 
Fligabeth J. Gates,which was to be laid off adjoining the store nouse 
and lot of Gates & Legg,and except 2lso, the twenty acre of Dora B.N. 
Witt end her husband,Emerson E. Witt and this last mentioned twenty 
acres was to be laid off "On both sides of the Black Mountain Rail- 
way and Crab Orchard Creek,and to include the nouse tnat the said 
Dora Witt and husband then occupied,and the house thet was then occu- 
pied by Mr. K.F. Thomas the resident engineer of the Black Mountain 
Railway. And while the location of this last mentioned reservation 
is not specifieally set forth in this lease it is set forth in 4 
letter from the complainant and signed by its general manager,Mr. 
Ghurch,and directed to Mrs. Dora B. Witt,and dated the 16th aay of 
November ,1906,ihe day before tne sald leased contract,bearing date of 
Novenber 1,1906,was signed and acknowledged,and which sid letter be- 
came a part of said contract. A copy of whieh said letig is nere- 
with filed marked Exhibit "A",eand prayed to be read and treated as a 
pert of this answer. it is further true that said lease agreement 
provides that after said five twenty acre lots shall have been laid 
off that if the complainant should subsequently need any portion of 
the same for its mining operation on said land,then the complainant 
has the right to take so much of the same as is nes@ed by it by pay- 
ing a reasonable compensation and damage for thereserved surface and 
improvements,so taken and used by it,and in which case there should 
be assigned and laid off other surface of equal value to the owners 
of such reservation and improvement. But these respondents claim 
that the last mentioned right of the complainants apply only to op- 
erations on the land leased from these responient,and the court's at- 
tention is specifically called to the following paragraph in said 
contract,to-wit: 


* It is agreed by the said first parties that tne said tract of 


land hereby leased is a continuous boundary,except as eut or parted 


py the right of way of the Black Mountain Railway Company,and that 





they own and bind by this contract all within said bowndary,and that 
the said reserved surface righis shall not interfere with or be in 
the way of the mining operations of said second party on said lands 
and it is to have the privileges if needed by it to sink shafts, build 
ralilroads,open mines,place machinery and coke ovens on said reserva- 
tions,but in so doing,it shall pay @ reasonable compensation and dam- 
azes for the reserved surface and improvements so taken and used by 
it,and if reserved surface is taken as aforesaid for operations by 
said second part, it shall assign and set off another surface of equal 
value to the owner of such surface and improvements." 

These respondents do not know whether or not at the time the said 
lease agreement dated November 1st,1909,was entered into, that the 
complainant contemplated the beginning of actual mining operations on 
said tract of land or that they did then or do now contemplate mining 
the said land in the near future,or at as early a date as practicable 
and consistent with the profitaole operation thereof; but these res-— 
pondents hope that it is true that the complainants intend to aevelop 
said iand in the near future. 

These respondents deny,however,that 1% was well knom to them at the 


time,and that it was the purpose of the complainant st the time that 


said lease contract cf November 1,1906,was entered into,to use said 


land for the purpose of railroad yards, side track and similar pur- 

poses of 4& considerable portion of land upon said Lege tract,first, 

for the purpose of a braneh line of railroad to the complainants 

plant to a connection to the main line of said Black Mountain Railway. 
Second, a cOnsiderable strip of lam parallel with and adjacent 

to said branch line of railroad,and parallel with and adjacent to 

the main line of said Black Mountain Railway. 

But on the contrary these respondents believe that it never was 
the purpose of said complainant at the time said lease was made to 
use any of said landji parallel with and adjacent to the main line of 
Black Mountain Railway for side tracks, and coal yards,and these res- 
pondents think that such a purpose on the part of tne said complain- 


ant was at that time never thought of, and that this construction of 





aid contract is borne out the following clause, incorporated in said 
contract, to-wit: " And tne second party shail have the right and priv 
ilege to build houses on the northerh side of the right of way of tne 
Black Mountain Reilway compyny and on the Fastern side of the pro- 
posed sour of reilroad of said gecond party as now located,and any 
time it shall desire to build houses either before it shall commence 
actual wining operation or said lease premises,but their leases is 
not to oppose,obstruct or hinder any railway company from locating 
and building trunk lines or railways thro ugh said leased premises." 
It is supposed by these respondents that it is true that after 
the agreement of November 1,1900, and during the remainder of the 
year, ana during the year 1907 the construction of tae Dlscs Mount 1: 
Railway was continued and completed ,and it is likewise true, that the 
complainant located and constructed a branch line of railroad from 
its plant at Keokee on the Interstate Investment Company land to and 
connecting with the Black Mountain Railway on the said Legg tract of 
land. It is likewise true that during the year 1908, and us to the 
present time, the complainant mas, to some extent, continued to con- 
struct and improve its said plant ani to opemate the said brancn 
line of railroad, and that the respondents have retained the possess-— 


ion of the surface of the said hegg land,and have used the same for 


farming purposes, except so much as was in the actual use and occupa- 


tion of the complainant. Your respondents, however, do not admit that 
it is immediately necessary for the complainant to use a eonsiderable 
amount of additional land for its side tracks and railroad yards on 
seid Legg land, and that in the immediate future it will need a con~ 
siderable additional amount of said land, but that if it does need 
said land,these respondents will not objeet to them having the same 
provided that they pay them the damages that they are entitled to un- 
der the provisions of the contract of November 1,1906, and as further 
provided that they are given an equal amount of land djoining their 


reservetions and of equal value. 





These respondents deny that the compla nant has bcen for the 


year last passed and longer endeavoring to agree with these respon- 


dents upon certain portion of said land which they should use and oc- 


eupy for its said purmposes,and to agree with said five enildren of 
said £inmx dJ.K.P.Legg upon said five twenty ecre lots which were re- 
served for their use and benefit in said agreement of November,1,1906, 
and that the complainant has been unable to do sO. Bt on tiie con- 
trary,said complainant has had no negotiations with any of these fes- 
pondents for any part of their said twenty acre reservation, except 
with the responcents, Cora Huff and Dora Witt,and their husbands, 
Wm.M. Huff and Emerson Witt. Said complainants have purchased thre 
their Vice President a portion of the Cora Huff twenty acre r eserva-— 
tion,and has joined in with the said cora Huff in conveying another 
portion thereof to the Black Mountain Railroai company,and the said 
complai nants have endeavored to purchase a portion of the twenty 
acre reservation of the said Dora Witt,but they have failed to agree 
with her upon the price to oe paid for same. it is true that the 
said five children,to-wit; U.S... Legg,Elizabeth J. Gates,Nervesta 
Morris,deceased,Gora Huff and Dora Witt have undertaken to select 
and have selected ard laid off their respective twenty acre lots,but 
it is not true that they did this without regard to the rights of the 
complainants in and to said land. At the time they laid off said 
land they notified the complainant dR the fact that they intended to 
have their respective twenty acre reserfationslaid off to them, and 
edvised them to be present, and the complainant made no objection to 
any of said reservations except the reservation of the said Dora Witt 
and these respondents here allege that the said reservation of the 
said J.ora Witt was made in conformity ito the letter modifying said 
contract of November 1,1906,and filed with this answer as €xnibit "A". 
It is likewise true that the said five children have nad said 
lots surveyed and descriptions thereof maje,but that it is not true 
that they have conveyed to eech other by deed of partition confirm 
ing said allotments. These respondents also deny that the comp lalin- 
ant had a survey aid deseription made of that portion of said tract 


of land which it needs for its purposes,and that they have furnished 





maps thereof shewing the lines ani locations thereof to eacu of the 
said Leggs before they understood to survey and lay out to each other 
the said five allotments of tie twenty acres each; but on the contray 
thereof, these respondents had no knowledge that said eomplainant 

had ever mage @ map showing the lines and locations of the lands tney 
wanted,or that they wanted any of said reservations except 2a portion 
of the Tora Witt and Gora Huff reservation until the institution of 
this suit. It is true that Exhibit No. 2 showing correctly the out- 
gide boundary lines of the seid four hundred acre tract, and they sup 
pose that it shows the correct location of the Black Mountain Railway 
and the boundary lines of its right of way,the branch line of the 

rai lroad constructed py said complainants from said Black Mountain 
Railway to said complainants plant,but your respondents do not Know 
that said may further shows in heavy shaded red lines the land needed 
by said complainants for its purposes because no meets and bounds 
have up to this time been furnished these respondents of the amount 
of land that the complainant claims that it does want. These respon- 
dents do not know whether said map shows in heavy snaded yellow lines 
the five twenty acre reservations as laid off and claimed by said 
five Legg children as no meets and bounds are given on said map or 
accompany sahd bill. Tnese respondents say that they do not know 
whether the complainany needs for its purposes immediate or in the 
near future in connection with its operation of the Interstate In- 
vestment Company lend it owns or any part of the strip of iand as 
claimed by it as aforesaid,but 1t certainly can not need it all for 
the purposes mentioned in said bill, to-wit: for "Side tracks", "Pass* 


ing tracks", "Tracks for lo ded cars to stand upon, and tracixs for 


empty cars to likewise stand upon," for "scales, and scale tracks" 


and similar ourposes in connection with its present operations . It 
certainly cannot need that portion of Flizgabeth Gates' track 4s 
marked in red lines on said map for the purpose above mentioned, be- 
cause that part of said land is not adjacent to either the Black Mourr 
tein reilway or to the compiainant's braneh line of railway but is 


considerably removed from each,end on a very high hill. If,nowever, 





it need any portion of said reservation and will pay the damages as 
provided in said contract of November ,1,1906,these respondents will 
have no objection to it being assigned to the complainant, provided 
also,that other lam of equal value be assigned to the respondents. 
These respondents deny that they have in any way impeded or hindered 
the complainant from laying out and constructing its railroad yards 
on said land within the lines which it claims and needs other tian 
that the said Cora Witt has asked it to pay her damages for that part 
of her reservation supposed to be desired to be taken by said com- 
plainant. The respondent Cora Witt cleims that the reservation al- 
lotted to her is the identical land that the complainant agreed that 


she should have for her reservation and that at the time her Teser- 


vation was agreed upomthat the complainant never contemplated using 


any part of that for railroad yards or other parpénes,but never the- 
less,that if it is really needed by the complainants for its purposes 
in developing either the Legg land or in connection with its Keokee 
operations she 1s perfectly willing for it to have the same provided 
she is properly compensated for damages for same, though she does not 
believe under the contract that if could ever be entitled to taxe any 
of her reserYation as its location was aepreed upon before said con- 
tract of November 1,1906 was entered into. 

And having answered said bill of complaint,or so much thereof a8 
they are advised that it is material for them to Mswer and denying 
all the allegations of said bill not herein specifically admitted or 
denied,these respondents pray to be hence dismissed with their reasolr 


able cost in this behal’ expended,amd they will ever pray & Ce 
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The deposition of C. P. Perin, taken on December 1, 1909, 
at Keokee, Jee County, Virginie, before me, E. M. Cooper, a 
notary public, in and for the said county, to be read as evidence 
on behalf of the plaintiff in a certain suit in equity now pending 
in the Circuit Court of Lee County, Virginia, under the style 


| of Keokee Coal & Coke Company v. U. S. G. Legg et al, taken 
| 


| without notice and pursuant to agreement of counsel, 


| 


PRESEN? 


R. £. Irvine and Rk. L. Pennington, attorneys for the Plaintiff; | 


J. K. P. Legg, Emerson E. Witt, and J. J. Gates --- Defendants 
and 
J. C. Noel, their attormey, including M. G. Ely, guardion 


ad litem for the infant defendants, 


By Mr. Irvine = 


C. P. Perin, being first duly sworn, deposes 
and says: 


Q~-1 Please state your age, occupation and pluce of 


residence? 
A =~ 1 Of lawful age; occupation mining engineer, and place 


of residenes, Embfeeville, Tennessee, 


Q-& Are you the president of the Keckee Coal & Coke Company? 


A-2 Yes. 


J 





Q 3 - Please state your previous experience as a mining 


engineer in a general way? 


A - 3 For 26 yrs. I have been engaged in this oocupation, 
in the m. facture of coke and pig iron and mining of coal and 


iron ore, 


Q ~- 4 State whether or not you have been president of the 


Keokee Company since its organization? 
_~- 4 Yes, I have, 
) = 5 Did you or not lay out the present plant at Keokee? 
-~ 5 I did, 


Q-6 Are you familiar with the lands leased by J. K. P. 
Legg and others to the Keokee Company by the writing filed in 
this cause as "Exhibit 1” with the plaintiff's bill, and dated 
November 1, 1906? 


A- 6 I am. 


Q@ =- 7 Pleace state the present extent of the Keokee Company's 


plant covering in a general way the Kecokee flant; mining plant, 


raiiread houses, etc.? 


A - 7 Speaking from memory, we have at the present time 222 
houses completed and in process of completion, that will be 
through by Saturday night, These houses are larger in number 
of rooms than any other plant in the district, go thst the 
total housing capacity here execeds everything except Stonega, 
We have about completed to-date 302 ovens -~ I think, and 
we have foundations in and plans for the extension of this 
number to 400 ovens, tracks and regular equipment, 


oo 





/ 
: ' 


We have in total trackage -- I cannot say positively, but 
I think we must have about 4 miles main line and side tracks, 
We have three operating mines, and equipped to tevelop per day 
something in excess of twenty two or twenty three hundred 
tons. That is to say, that if the places that are now vacant 
in the Crest mines were filled with competent miners; Wilson 
mines were filled with competent miners, our product would 
be about twenty two hundred tons a day. The best we have done 
is something like fifteen hundred tons, but the equipment is 
here for a much larger tonnage. We have seventy five vacant 
places in the Crest mine, We contemphate a development of 
four thousand tons per day, and this will necessitate another 
operation, for which surveys have been made and studies as to 
the development, We do not contemplate building more than 
400 big ovens. We have the largest individual power plant in 


the district; that is to say, of single units. Our equipment 


is all heavier, and contemplates a lerger output than thet which 


has been installed South of the Ohio River. By this, I mean 
the outside haul to the mine is laid with 60 lb. rail; the 
inside is laid with 45 lb. rail. We are equipped with, I think, 
350 stcel cars. This ear equipment would, if moved once a dsy, 
give a tonnage of about 900 tons. It is customary to turn mine 
cars at least three times a day, so that the present steel car 
equipment would handle an output of 2700 tons. We have 20 
Glcetric locomotives here, and have purchased 8 more to be 
delivered during the coming four months, We have 20 eleogric 
mining machines and mve 6 more on order at the present for 
delivery during the next four months, JI thinkwe heve at the 
present time neorly 800 names on the pay roll, OUr contemplated 


development here is to vut out an output of 4000 tons, and this 


would mean 50 per cent. more houses than are now at this point, 


ou 








~ 8 TI now ask you to look at the map filed in this case 
with the nlaintif?'s bill and marked exhibit 2 and stite whether 


or not this map was made under your direction and supe vision? 


A - 8 No, this w.s not made under my supervision. The 
boundary was surveyed by Fox & Peck at our request. The 20 
acre lay=offf was made at the request of Mr. Lege by %. E. 
Thompson, mime surveyor for Lee County. It was traced in our 
office by Fox & Peck, under direction of Vice President of this 


eompany, T. V. Church, 


- 9 Are you or not familiar enough with the map and lines 
to which 1% applies to state whether or not the map is correct 


‘ith reference te the red and yellow lines? 
A 9 Iam familiar enourh to jué@ge of this, 


~ 10 Please state what the red lines as shown on this ma 


> 


mre meant ‘to designate? 


A - 11 They are meant to designate the ground, the dcvelop- 
ment of this property and of the Legge property. W6 are situated 
here seven miles from the yards of the V, & W. Ry., with an 
adverse grade coming in here of three and a fraction 
and without yard facilities at this oni you will gct no service, 

I realized that from the start, and also when we benan operation 
here a differential was put against us. by the V. & S. W. sufficient 


to cost us $1009 per acre of cosl mined, and we determined to 


build ouf here ourselves to Imboden where we own trackage richto, 


with ths idea of defeleting Cur entire tonnage from the y. a 
railroad, unless we were relieved from the adverse freight rate, 
(That was known at the time we laid out these red lines, e took 
the advice of the best railroad man in this district, Mr. 0. B, 


Hollingstorth, as to what trackage would be necessary to handle 





the tonnage of Keokee coming from 400 ovens, which would meam 
about 20,000 tons per month, a coal business of from 1000 6te 
2000 tons per day, depending on the ability of the market to 
absorb it. In the lay out of this ground, terminals are 
| necessary as betweent his poith and Appalachia. We are to- 
day seriously suffering from the fact that there is no "y" 
at this point. On account of heavy grade the V. & 5. W. 
| will not allow an engine to back down with a load, therefore 
| they come back light from here, on aceovnt of engine sanding 
| on the front wheels, AésIt is, they have had many wrecks md & 
| is a point against our location here. We were obliged to 


_vary from the original profiles because of the heavy slides 








| on the mountain side, and we got grade and curvature. Wow 

















| @w TI say, no operation can succeed without the co-operation 





of a railroad, and ample yard room is a condition precedent 
to success. JI have been operating in this district as a ooal 
operator for six or seven years, I Was the first man to 


buy coke frcm the Stonega C:mpany in large quantities. I 











|_have been general manager of the Middlesboro furnace. My 


| experience there and here, and at Imboden, convinces me that 
to succeed on a very large scale the railroad end is the 

| first to be considered, Having finally decided on what we 
wanted, I went with Mr. Judd -~ I did not know who Mr, Emersm 

| witt was; I did not know he was a Witt --- and asked for the 


house, and we went there and he was told in Mr. Church's 











presence that we contemplated putting down another line, 
and it was therefore known to him that such a thing was 
contemplated. 

As to the condition of the business East and West from 
this point, I think Mr. Legg will admit that we talked 
very repeatedly of the probability of requiring a spur from 


our present main lige; we also demonstrated the requirement 





of pumping station for the use of current for this plant, 
Bu 





When we begin to develop Imboden seam our natural point of 
attack would be through the Lege meadow, That point has 

‘been chosen with view to transportation and view to flooding, 
“When that is done, still additional tracks must be had under 

| the tipple, ete. It is so apparent to the V. & S. W. railroad 


that they are now building a track to hold 50 aoke cars, 


| 
| 
| 








extending the present siding, and are going to put a new side 
track east of the station for 50 leaded cars. Mhey also are 

| preparing to extend their facilities at Crest, 

. This controversy arises, as I understand, over a question 


(of the right of this company to use lands set apart selected 














| by the party of the first part, the Leggs, as I understand it, 


| Objection by Mr. Hoel: 























| 
| 


with Mr. Emerson Witt and the location of the 20 acre reserva~ 





| eheme for the various heirs or children of J. kK. Pp. Legg is 


i} e e 
The foregoing genswer, in so faf as it pertains to controvergy 
objected to, as not responsive to question asked, 








| Mr. Irvine; 


Q « In regard to the last part of your answer, f<will state 


that the pleadings show the 20 acre reservations selected amonyr 








| 


themselves by the Legg heirs in yellow shaded lines and you 
have correctly stated the reservation asked for py your company 
out of the Legg boundary in red shaded lines, and therefore, 


the conflict comes between the portions shown on the. map which 


are included both within the yellow and red shaded lings, tT 











will now ask you to take up different sections of this land 


| as shown on the map and state in detail the requirenente at <the 


present and immediate future of your operations for the lands 


that are in conflict, and I will mark with the letter "A" 


the western section which is in conflict between \the, share on 

laid off to Vester Morris and your company and ask you to sta 
amount of Pi 

the, land shown between the re 








whet need your company has for 
GB~ 





























lines on this strip which are in conflict with her proposed 
share, 

A - In the first place, during heavy rain fall riffraff 
from the mountain side causes coke Dreise to be washed down in 
a fashion to materially damage the land for agricultural 
purposes; secondly, about the middle of this place is about the 
hardest curve we have on these tracks and our effort has been to 
hold this alignment to such curves as the railroad would agree 
to operate their hexuvy main line engines over, and it is our 
intenticn to gradually fill from the West of the plant to the 
point where Mr. Legg's old house is now located (which I mark 
with a pencil " J. K. P. L."). The object of this reservation 
was to straighten cut the main line into the plant so that 
heavier train loads could be taken up. 

1-<- Is it not your purpeee to make this change in your 
railroad alignment? 

A - Distinetly. We rent a Gocdwin car for that specific 
purpose. 

Q- Please proceed now and tell us if there are any other 
reasons for this space cf ground? 

K - At the present time business consigned to the Louisville 
& Nashville railroad goes Fast, tut we have reason to believe 


that arrangements will be effected by which that business will 


be handled through Pennington Gap. We G@esire, therefore, 


instead of swinging a curve to the East to connect with the 
main line that we may be able to take our trains and deliver 
to the new side tracks being built by the V. & S. %. railroad, 
or turnine a track to the West past U. S&S. Grant Legg barn, and 
marked so by me on the map in pencil. 

The object of taking so wide a spaae from the U. S. Grant 
Legg barn to his western boundary is that the stream would have 
to have its bed changed in case the yards were widened. 

7. 
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@ - You have stated th ¢ that portion in conflict with the 
| U. 3. G. Legg reservation will be needed in case additional 
tracks are put in at that point; please state whether or not 
the operations you have heretofore described will necessitate 
additional tracks at that point? 


A - Yes, they will necessitate additional tracks. All 














through our operations here we have had tin mind ancther 
railroad, and we have tried to reserve or tried to protect 
rights of way so that access could be had to another line, 


fae Legg heirs would be benefitted, and as much go as ourselves, 





| by any other railroad coming in here, in that it gives broader 


| markets for products, 





- Please state whether or not your main line, which 


yy 








extends to the plant from the V¥. & S.W. Ry. through and 


| adjacent to the share of Vester Morris is now double track 











| any portion of the way? 
“fh - Yes, from our junction to a point about 600 ft. 


from our scale house is now double frack, 








Q = Will or not your future requirements call for 








additional trackage on that line Zo form a connection up to 
the plant? 

A - From the present double track terminus to what we are 
now building as our commissary track we will probably require 
a second track as soon as our tomnage grows to its prospective 
point. 


oO - You have spoken of the matter of wash-down and cf coke 





braise washing over the meadow land; state whether or not you 











contemplate any drainage through that section that you have 
marked in red? | 

A - We now have a population of some 1500 people 
assembled at Keokee, and the netural drainage follows the 
line of the 20 acre reservution held by Vester Morris. There 


Je no cut-let for the sewage but in that direction, 





















































i~ You have mentioned something abou t a pumping station, 
please state where this is and what your requirements are for 
that ? 

A- At the present time we have one six-inch pump, two 
boilers and one deep-well pump (soon have another) at a point 
in what is approximately and just outside of the Vester Morris 
reservation, 

) = I now call your attention to the reservation of Cora 
Huff, as shown on the map, I believe your company has heretofore 
purchased in fee simple a part of this; is that correct? 

A - It has, 

Qa 2 Iwill ask you, for certainty, to refer as a part of 
your deposition to the recent suit in chancery in the Circuit 
Court of lee County, under the aty le of J. K. PP. Lege v. 

T. Vv. Chureh, 
A - I refer to the same as a part cf my deposition, as 


requested, 





2 ~- Please state whether or not the needs of your ccmpany 


i 















































require the remainder of the tract shown -on the map in the shade | 


red lines, which are in conflict with the Cora Huff piece, and 

















which was not included in the purchase made by Mr. Church? 
&\ - We are already occupying a portion of that land, but 


the road has been changed sinee it was orignally constructed 


in order to conform fo the new track crossings, and after furthe 


drilling, to enable us to determine exactly where we will make 

a slope on the Legg property, it is possible that we may want to | 
make our opening there. 

2 =- YJ will now ask you with reference to the portion in 


a] 


conflict with the Dora Witt 20 acré reservation; has your 


company or not recently purchased a part of this surface in 


fee from Dora Witt? 


A - We have, 
























































Q® - I will ask you to refer as a part of your deposition 


| to the chancery file of the suit now peniing in the Lee Circuit 


| Court under the style of Keokee Consolidated Coke Company vy. 


Mary M. Morris et al? 

A ~ ]I refer to the same, as requested, 

Q - Please state whether or not the needs of your/c ompany 
require any more of this Dora Witt piece than was obtained 

by you in this recent purchase? 

A - The present needs of the corporation seca tee! 3 “z* 

) at Keokee, the only available spot upon which it can be put 

at the present - the minimum expenditure ~ is in the portion 

| of land reserved. 

g- J mark with a lead pencil with the letter "B" the 

| Northern section of the Witt tract and ask you if that is the 

| portion referred to in your last answer? | 

£ ~- .29 £8; 

2 - You have stated that you were going to make a new 

opening on the Interstate Investment Company property; please 

state where the railroad to thet opening will connect with your 

present yards; if it will so connect? 

A - At the Eastern boundary line of the J. K. P. Legg 

' property within the red lines. 

Q =- Please state whether or not the tonrage from that new 
operation will be brought on to these yards for distribution 
over the railroads and started to market? 

A - The extreme difficulty which this company had in 
| securing railroad sarvice to and from the Louisville & Nashville 
railrosd led to negotiations which retulsted in this company 
baile given running privileges for its own locomotivs over the 
V. & &. W. railroad, It is our intention to handle the tonnage 
from the new opening with our main line engine, which will take 
the cars from the Keokee yards in the Legg meadow and place then 


at the mine, and also deliver loaded cars to the V. & S. W. 















































from the egg meadow .yardas, 

& - Please state approximately what- length of side tracks 
will be required for your present operation and the new 
operation which you have referred to when both are comple ted? 

A =- On account of the necessity of holding coke cars 

one day after they are ioaded to prevent their taking fire 

in transit, a coke operation requires about double the side 
track room which a coal operation of similar output would 
require. The best judgment of railroad men that we can get, 
and our own experience, lead me to suppose that we will require, 


in main line and side tracks for a tonnage of 4000 per day, 

















close 0 25000 feet of yard room, There is no single plan ft 
with as large a concentrated tonnage as is contemplated here; 
nemely, 4000 per day. This concentration means that it requires 
e large yardage to handle the emptics and loa@ed cars. It | 


ics also necessary to turn main line engines here on account | 


between this point and Appalachia. 


f£ - State whether or not at the time you mads the lege lease 


of the amount of tomnage snd the heavy grade to be encomntered 
whether you have now on that property any place where you can 


get the treckage needed ac above referred to for this opera-~- 
tion? 

A = he contours on the ground camveyed to Us rom the 
Investment Company do not nermit, except with excessive cost, 


such 
of any, yards as are neeesssary to handle the volume of tonnage 
\ 


you had on the Interstate Investment Company property, or 


Mr, Legg and his children? 


OBJECTICN By Mr. Noel: 
The foregoing question and any answer thereto is objectea 


to, because the lease 45 in writing and speaks for itself, and 


planned. 
2 state what your purposes were in making the leasé@ with 
the purposes contemplatec are 4ymaterial, unless incorporated 


in the lease, 








A- The object in securing the Legg lease was to have a 
| point of attack of the Imboden seam nearer the surface, It 
jis 50 ft. deep at the Legs meadow and on any available point 
‘ioe the Thruston lan@ it is about 170 ft. deep. In addition 
: this, the object was to secure yard room and accéss to 
Aliso poseiblé water storage, all of which were clearly 

forseen at the time of taking the lease, 

-~ You have referred to the Imboden seam; state whether 
/or not there is any other workable seam above it on the lege 
|property? 
A =- $80 far as our investigations show there aré no 
| 


workable seams above the Imboden scan. 








-~ What scams ars you now working on the Interstate 


| Investment Company property and how do they lie with reference 
to the Lege seam? 


| A - We are operating the Wilson scam, which is, as my 


| eaihey serves me, 270 ft. above the Imboden seam, and we are 
| 











| also opemating the Danner seam, wich is 180 ft... above the 
Wilson sean, The Imboden scam as 
- he Imboden sean as T understand you is 50 ft. 
below water level in the Lege mcadow,. which is the tract of 
land in controversy herein, is that ccrrect? 
A - Approximately. 
- Does your company or not contemplate an operation on 
this Imboden scam on the Lege land? 
A - They do. 
~ State, if you can, when,. under its plan, it will 
likely begin such operation? 


A - Cannot state that. 
Please state whether or not you will need additional 


surface when you do begin to operate on the Imboden seam to 
that which we have been discussing? 


> ~ 
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l2= 
























































A ~ We will need additicnal surface for housess for tipple, 
for power house, for tail tracks, for slate dump, and possibly 
water storage, 

Witness adds: The one clement which is likely 
te determine suceess or failure of a coke operation is water. 
It will probably be nefessary to make several storage 
reservoirs in the Legg meadow to hold enough of the current 
rain-fail to take care of the requirements of the company. 
These catch basins can only be made in the low lands, all of 


which are covered by the reservations. 


! = I will ask you now to state whether or not the 20 acre 
reservations called for in your lease agreement with Mr. Lege 
and his children can be reasonably laid out around their 
respective dwelling houses without taking any of the lands 
you have been referring to and which are sketched on the map 
in the red lines? 

A - This can be done provided the holders of the 20 acres 
will not use all of the meadow land and will accept lands 


carrying both timb_er and meadow. 


CROSS EXAMINATION 
by Mr. J. C. Hoel: 
2 = I believe at the present time you do not make 
any contention that you need any portion of the Gates 
reservation and you emsent for that reservation to remain 
as lccated? 


A =- Yes. 


Q- As to the U. S. G. Legge 20 acre reservation, you spoke 


of a probability that much of the product of your plant will 
be carried by the L. & NW. through Pennington Gap; there is 
no arrangement at the present whereby the L. & N. railroad 


company 4s to do that, is there? 
13= 









































A - Wo, but negotiations are now on foot between the 
V. & S. W. Railroad and L. & N, Reilroad for the interchange 
of Chicago business at Pennington Gap. You can see the reason 
for this, in that a train loaded at Keokee will roll almost 
to St. Charles, and they have a local freight in the morning 
which eould bring empty cars back this way at a less cost 
than they can bring them this way from Appalachia, 

2'- Unless the arrangement is made whereby the L. & N. is 
“Oo take, and does take, a part of the products of your plant 
throush Pennington Gap you would not need that portion of the 
U. S. G. Lege reservation as shown within the red lines for 
a considerable time to come, would you? 

A - Development cones very rapidly, which might make this 
desirous at any moment to utilize our rights to get down there; 
on the other hand, if the V. & S. W. were now widening 
their yards on their right of way ---- if they would have to 
have more track room, we would have to m@ve the stream, and 
if they would ask us to move that land we would have to pay 
for it, if it was dome for our account. 

9 - Iwill ask you to point out on this map the U. Ss. G. 
legg residence and so mark it "U.S. G. Legg residence." 

A - TI have designated the U. S. G. Legg residencd in 
pencil with the words " U. 5. G@. Legg Residence"; also the 
"xX" (cross) through the white spot. 

Q - At the time the lease agreement with J. K. P. Lege 
end his children was made by your company, did U. S. G. Legg 
oceuny the same kouse as his residence? 

A- I eannot tell. 

0 - At the time fhe Legg land was leased by your company, 
to-wit: November-1906, had your company located its railroad 


line from your plant on the Interstate Investment Company's 


land to the Black Mountain Railroad? 


A = Yes. 
14= 






















































































At the time the lease contract with J. Xk. P, Legg 
and others was made - November, 1906 ~ did you have any side 
tracks or other railrosd located on the legge property besides 
your mein line from your plant on the Interstate Investment 
Company land to the Black Mountain railroad? 

A ~ J think there was a line surveye’ from Imboden towards 
this plant - possibly two miles, upon thet date -- T am not 
positive as to the date, but that is my impressicn, There was 
no permanent location, That is my present imprescion, 

2 - And your main line from your coke plant on the Interstat | 
Investment Company's land to the Black Mountain Railway was 
distinetly located and constructed 


h - Theat is my present impression, 


And further deponent sayeth 


r 


VIRGINIA; Lec County, te-wit: 
I, E. M. Gooper, a Nogary FPublie for the county 
aforesaid in the state of Virginia, certify that the foregoing 


Geposition of C. FP. Perin was taken and sworn to before me at 


the time and place, and for the purposes mentioneé in the st cl 








hereto annexed; that the seme was taken down in shorthand by 
Jemes Nesbit and his notes afterward transcribed, snd that the 
signature of the witness was waived, and by egreement of parties 


the said Nesbit siged my name to this certificate, 


BY 







































































Deposition of Emerson E, Witt, et al, taken on the 
22nd day of April 1910, at Keokee, (Lee County) Virginia, before 
M. Cooper, a Notary Public in and for th said County, 
read as evidanece on behalf of the defense, in a certain 
in equity, now pending in the ircuit Court of Lee County 


YT} ot ¥ 
4 > 2 yay L. 


Guardaan — 


TImerson E. Witt, wit s of lawful ag 
swemn deposes and says; 


idence and occupation. 


my occup@tion is farming. 
Are you on: 
SU O8e 
lefandants, 
hand you what is known a 
thi 
betwee 


to the Keokee Coal & Coke 


V\OVEMOVE 
lst day of Rebxeumxx 1906, certificate acknowledgement dated 


on the 6th day of December, 1906.- I will ask you to state whether 
L1enet i 


LOOEG or on the date the certificate was 3igened' 
FE, 


A. It was signed after November lst, 1906. 


q@. Was it signed before or after the date of this 


Nover iber L6tn., ] 906 
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wife, Dora B, Witt would sign the said lease agreement until 
after it was modified in reference to your reservation, which 
modification is embraced in a letter from the Keokee Coal & 
Coke Company and signed by Townsend V. Church, dated November 
16¢7h, 19657 

OBJECTION := 

The foregoing guestion and any answer thereto 
ob¥ected to for the reason that the contract and letter filed 
as exhibit contains the whole contract and cannot be modified 

r Ihanged by parole testimony. R. L. Pennington for Keokee 
Coal & Coke Company. 

Q. Would it not have taken this letter to make 
the deal? 

A. Yes sir, with the understanding that our loca- 
tions were made before we made the lease, 

Q. Iwill ask you -to file that letter, that was re- 
ceived by you and adressed to Mrs, Dora B. Witt, Keokee, Va, 
in reference to the 2o acre reservation of yourself and wife, 
marked "Rora B, Witt. letter", 

A, I file the letter marked as requested. 

QO. I will ask you to state whether or not the bound- 

our 20 acre reservation As was afterwards surveyed by 
W. &. Thompson - a copy of which curvey is filed as an exhibit 
with the complaintants bill - was agreed to between you and the 
Keokee Coal & Coke Company, through its representative, Mr. 
Townsend V. Church before you signed the lease agreement dated 
November list, 1906? 
OBJECTION: = 

The foregoing question and any answer thereto is 
objected to because the letter and contract consittute the 
agreement and contract existing between the parties and cannot 


be varied by parole testimony. 


A, It was, 


Q. I will wk you to detail what book place between 





yourself and Mr. Church in reference to said location, stating 
as nearly as you can the conversation and giving the names of 
the parties who were present when you and Mr. Church agreed upon 
the location of your 20 acre reservation. 
OBJECTION :- 
Objected to for the same reason as stated in the pre= 
ceé@ding objection. R. L. Pennington for Keokee Coal & Coke Co, 
A, When I first objected to this I did not give my 
reasons but after that I talked with Mr. Chtrch about thes 
hings along the right-of-way of the Black Mountain. No 
present at this time but myself and him and he 
I objected to or opposed the lease and I pointed 
to him why I did. He proposed that he would modify the 
that I objected to if we would accept, i never made any agree- 
ment tho' that we would accept them by doing so at that time. 
In the first place, in the proposed lease, the 20 acre reservation 
was to be laid off around thei: present dwellings so as to not 


interfere with their Railroad lines and operations I told him 


@ 


we would not accept it = that we would not make our home subject 
neir railroad lines and operations and he said that only 

applied to the development ot the Legg property. We also gave 

them a right to build houses on the North side of 

Mountain Railroad Company's R/W and on the Easter: 

proposed spur line, This was an objection also. At 

of this proposal, we lived on the South Side of the Black Mount- 

ain Railway's Company right-of-way line. We intended to build 

on the North side in the near future, and in the orchard which 

was in the North side of the Black Mountain Railway Company 's 

right-of-way. He also @mreed to release their rights as to this 

point and make our location where we pleased before the lease 

was signed, and make a change in the lease to that effect. 

At the right were building houses on the North side of the Black 


Mountain Railroad Company's right-of-way and Eastern side of the 


proposed spur line would never reach the point as high as where 





we live and he asked me by giving us our location where we 
pleased if we would accept the lease. I1 told him that I would 


be ot 


not say that we would but I believed if he would give us ours 
where we pleased and where we would make choice and showing him 
the very land so he could 2e@ whe! it would be if we would 
would accept 1¢ roposed deal, 
id deal 
on the Black Mountai 
“way and he could see all o 
the deal was made: and 
le to the lines of the Black Mountain Railway Company 
right-of-way on each side and also it w l embrace all the bottom 
land and the orchard on both sidesiof the righte-of=way and both 
Sides of the Cmab Orchard Creek to a certain point West of the 
house we lived in and also to a certain point Bast of where we 
oad Company's right-of-way. H 
that would be agreeable with my wife he would submit to 
them = 
in the proposed lease that I pointed out were 


to and he also would run these lines in for me where I wanted 


them. I told him that I would go over this matter with my wife. 


He Insisted that I do so at once. I talked to er, telling her 
what he proposed to do = that he agreed to give us all the 
bottom lands to these points that was showed him; that he also 
stated they never would use that property up there any way, had 
no use for it and was anxious to release to get the deal. I 

told her at about this point where I showed him that we would 
make our location there in case the deal was made. She said 

well if he would release the rights regarding their Railroads and 
Operations and the others were all willing that she would accept 
it. As nearly as I could have ht run by the surveyor, I follow- 
ed the identical lines as agreed upon by me and Mr, Church in 


regard to bottom lands and orchard. I knew there was not 20 acres 





in the bottom lands and orchard which I pointed out to him, It 
was understood that the lines should run wherever they would on 
the hills to make up the 20 acres. The vottom land and the 
orchard was the special thing we wished to maintain there. He 
agreed to make these changes but he said it would take sc long to 
change them in the lease = the whole thin, ould have te 

written - and he would change these points by letter which would 


em 


At the time Mr, Townsend V, Ct ivered you 
°c that you have filed with your deposition, 
ne undertake to explain to 
So, tell what he said, 
OBJECTION: = 

The foregoing question and any answer thereto is 

imony cannot tk 

HaEract write instrument, R. L. Penningten for 
Keokee Coal & Coke Company, 

He did. He gave me the letter and I read it in 
his office and he said: You see we do not withhold anything 
letter is not subject to our Railroad lines 
told him I thought n Lney were not men- 
oned in his letter, This letter mean 
in the lease that wer 

Q. Was Townsend V, Church the representative of the 
Keokee Coal & Coke Company during all the negotiations pebBtain- 
ing to said lease? 

A, He was, 

@. At the time said lease contract was entered into 
what lines of railroad, if any, did the Keokee Coal & Coke Co, 
have located on said lands enbraced in said lease. 
roposed spur line as were mentioned in the 


lease were all the they had as I understood at that time, 


Q. Give the terminal points of said spur line of 





railroad, 

A, As I understand, this spur line made connections 
with the Black Mountain Railroad Company's right-of-way or line, 
West of the Black Mountain depot a short distance. It came 
under the side of the hill and passed the old house of J. K.P. 


f. 


Legge and on to where the coke oven a 


to, had the Keokee Coal & Coke 
connecting with the Black Mountain Railway line? 

A. They had not that I knew anything 

Q. State whether or not after saic lease contract 
was signed you begun to make any improvements on your 2O acre 


a wet? os : ' } — 4 : Ce a a } 5 irAY " + nares dec s mr YH Y ; a | h o 
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I did begin improvements in fencing. This fence 


he Black M 


Was thd fact that you constructed that fencing 
of the Black Mountain Railway Company's right-of- 
on your 20 acre reservation known to N ch, and if 
B80 state whether or not he made 
OBJECTION := 

Objected to because immaterial. R.L, Pennington for 
Keokee Coal & Coke Company. 

A, It seemed that the Keokee people about this time 
were concerned in the completion of the Black Mountain Railroad 
and Mir, Church was at the Engineers! office Yery often, and 
Church was up there at a time when I was building this fence on 
the right-of-way line which this fence was in front and East 


of the Thomas house which is mentioned in letter that was filed. 


The fence that I was putting up was out of pailings and the 





engineers had given me the right-of-way line staked it off 


for me and I was putting these fances up according to their stakes. 


Mr, Church came along and he asked 


right-of-way line and I told him I 


a nice fence, told him ught 


whe ad: ¢ atk’ 


fence the right-of-wa 


uf 


went, He said 


made Lt 


q yi 5 , $9. e 
ST AL é whethe r 


YW 
Legg heirs had your 20 acre 


4. 


the County Surveyor that th 
notified of the fact that you 
reservations? 


A, I suppose they were 


is I understood that 


a 


Her or not 


made any objections at the ¢ 


ime 
Clons except your 


They did not make 


U 


when the Qurveying was begun, Mr. 


all intended to lay off their 


any objections, He 
OBJECTION:« 


such part 


what Mr. Patterson said or done wit} 


of the 20 acre plat or did not say 
was 
any purpose, R. L. Pennington for 
a, 
A. 
gineer of the Keokee Company , 
Q. 


with the plaintiff's bill in th 


any , 


20 acres 


told him none wh 


of the foregoing 


when told that Mr, 


golng to survey said plats is objected to as 


ls case, 


me if I wag putting it on the 


was, Ne remarked that made 


SO = i told him I intended to 


Iar Y 


it would save stock getting killed, etc. ana 


Lar Le] 5 t O QO al DE re 


so notified, I did not noti« 


my location was made. 


“Tt 


re Keokee Coal & Coke Ce. 


" - 


“4 
a 


ation any of the 


own’? 


Mr. Patterson ws present 


Grant Legg told him that they 


and asked him if he had 


at ae V é 


AS 


as rehersed te 
referance to the location 
Thompson 
evidence for 


Keokee Coal & Coke Company . 


Who was Nr. Patterson. 


I understand that Mr. Patterson was a Civil En- 


I hand you a plat which is filed as exhibit two 


a copy of which con- 





taining the RED lines drafted thereon is claimed by the com- 
plaintant that it delivered to each one of the Legg heirs before 
they had located their 20 acre reservation as to show the lands 
wanted by it for its opwation. I will ask you to state whether 
or not any such plat was delivered to you before or at the time 
said 20 acre reservation was located, 


A, It was not. 


Q. Please state whether or not each of said 20 acre 


reservation were laid off around the houses and at the places 
designated in said lease contract for them to be laie off. 

A, I think so. There were all laid off around the 
present dwellings with the exception of EB. J. Gates - it was 
to be laid off adjoining property known as Gates & Legg store, 

Q. It is claimed in the complainants bill that at 
the time that the said lease contract of November lst, '06 
was entered into that'it was well known that each of you de- 
fendants that it was the purpose ofthe complainants to use said 
land for the purpose of railroad yards, side tracks and similar 
purposes; first for the purpose of a branch line of railroad 
to the complainants plant to a connection to the main line of 
sald diac Mountain Railroad; second, a considerable strip of 
land paralgél] with a adjacent to said branch line of railroad 
and parallel with and adjacent to the main line of. said Black 
Mountain Railroad, 

A, It was not. If it had been known, such lease 
would not have been made. I mean by all parties - I am sure 
it would not have been made by us. 

Q. It is alleged in the complaintants bill that for 
the year preceeding the filing of said bill and longer that it 
had been endeavoring to agree with the defendants upon certain 
portion of said land which they should use and occupy for its 
said purposes and to agree with the five children of the said 
J. K. P. Legg upon said five 20 acfe reservations or lots which 


was reserved for the use and benefit - agreement of llovember 


ist, 1906 and that the complaintants have been unable to do so. 





t will ask you to state if that allegation is true? 


P' 


A. It is not true. Mr. Church Came to me axaixwx at 
wanted the fee simple estate of it. 

one time and wanted to buy a piece of land / I told him we did 

not want to sell any land and he insisted upon me making a price 


oh it. I refused to do So. He told me that if Idid not make 


ad 


him a price on it he would condemn it. I told him to goahead 
and condemn it if he wanted to - that Idid not want to sell any 
Land, I understood from Mr. Gates that Mr. Church asked him 
me and get a price and Mr. Gates said if he 
would make a price that possibly they would condemn 
iid not make any price fer it at the 
concerning the matter and was advised by my att 
possibly might condemn the plece of land they were wanting. Be- 
ing advised that they might condemn it I dig make a price for 
the fee simple estate of the land, 
Q. State whefher or not that you had ever heard that 
the Keokee Coal & Coke Company wanted any part og 


<O acre reservation except your own and Cora Huff 


I never did. 
the value of the improvements that 
you have placed on your and your wife's 20 acre reservation that 
is now claimed to be wanted by the Keokee Coal & Coke Company . 
A. I do not understand the location of the Company's 
wants on my lands as there are no meets and bounds given with 
their plats and cannot state whether T have any improvements 


there with the exception of fencing, etc. 


Q. Since the institution of this suit, has the Kedkee 


Coal & Coke Company acquired any portion of yout 20 acre reser- 
vation, if so how much? 

A, Since the institution of this suit, we have sold 
(Oo them a strip of land that contained less than two adres ag 
4 understand it along the right-of-way of the Black Mountain 


Railway and they have constructed side tracks on said strip of 





land. The sale was made to try to keep out of litigation, 
It seems to me the sale was a sacrifice, 

Q. Mir. Witt, if there is any other matter pertain- 
ing to this agreement that you know of that is material, that 
1 have not akked you about, please gs s.. 1%. 

A. As I before stated, Mr. Church told me that he 
would run my lines in for me. He made this oromise because the 


eo 


accepted, i asked him to do this several times and 
put me off - that they were busy but that he would have it 
done at once, At one time I was standing talking to BEB. M, 
Bledsoe near the County Road and near the Thomas house, Mr, 
Church came along with Mr, Frazer, who as I understand was the 
chief engineer of the Black Mountain Railroad Company. He 
him 
brought mez over to the Engineers! camp on a horse and he stop- 
ped and was talking to me and BE. NM: Bledsoe and I mentioned to 


him about running in my lines for me and told him that I would 


like to have him to run them in - that I had to put up a barn 


and change some fencing; the fences that I wished to change were 


fences on my line between me and Ruffs, and he said, all right, 
I will have that done for you that he ought to have done it 
long ago but had been busy, He also asked me where I wanted 
my lines to run and I told him and showed him the very land 
that was showed him before the lease was made that I wished 
to enclose, and he said, go ahead and put up the buildings and 
fences you want to, that you are all right, that this was the 
understanding before you would make the lease. I told him that 
I knew that but the point with me was to get the lines between 
me and the other parties. He said he would have this done for 
me right away, Mr, HE. M. Bledsoe was present and heard this 
talk, 

Q. In the lease contract of November list, 1906, the 
right was reserved to the Lege heirs to cultivate and 


all of said lands in so far as they did not interfere with the 





operations of the Keokee Coal & Coke Company, and in addition 
to that a 20 acre reservation for each of the five Legg chil- 
dren. Why was this 20 acre reservation made for each of said 
children? 
OBJECTION: - 
Th 


4 * 7 oe, ‘ 4 
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jected to because contract is in writing and the intention there- 


servation 
As I understand they were more protected 


f the Legg property. 


CROSS EXAMINATION BY R. L. PENNINGTON: 


Q. Not waiving any of the objections to the various 


questions above s¢ ut, counsel for plaintiff 


lowing cross examination of f&he witness. 


ions were laid off by Mr, Thompson or previous thereto 

had been shown by the plaintiff a map or plat setti 
lands. which the Company were or would need for its operation, 
How long 4f you remember was it after Mr. Thompson made the sur- 
vey that the Company did furnish to you and the other Legg heirs 
and Mr, Legg the information contained in the plat? 

A. I could not answer just how long. But as I re- 
member I received a map somthing like a year after we had our 
20 acres laid off. 

Q. Was the map which you received accompanied by 
letter from the Company in regard to the matter? 

A. It was, 


Q. Have you a copy of tthat letter, 


A. I think we have the letter, 


Q. I will ask you to file the letter with your depo- 


sition, 





A, I do not have the letter present but it is with 
my aétorney Mr. Noel and I will file it as part of my deposition. 
Q. Have you the date on which Mr. Thompson made the 
survey of the 20 acre lot. 
I have. 
Please stat hat date it was, 
A. The description shows the date, I have not it with 
me but will give it to the stenographer and file with 
will ask you to file the 
rivilegéme of with-drawing the same it 
after desire when the case shall have been 
A. I will furnish to the stenographer the original 
paper, reserving the right to with-draw the same from the files 
i after it has been de ided. 


Q@. The survey made 


the lease contract with the Keokee Company, was 


ong after’ 

A., This lease was made in the yea 1906 as I 
remember and the sruvey was made in July 27th, 1907 as i ren 
member - I am not sure this date is correct, 

Q. The letter supplementing the contract 
by Mr. Church agrees that your wifets 20 acre lot could be laia 
off on both sides of the Black Mountain Railway and on both 
sides of the Crab Orchard Branch, so as to include the house you 


at that time occupied and the house then occupied by hr. Thomas 


the engineer. I will ask you to state if these 20 acres could 


not have been laid off’ so as to have included lands on both 
sides of said creek and said railroad and to have included the 
two houses referred to, without including the lands included 


and described in the plat within the red lines” 


A 


A. I do not understand the plat and therefore could 





Signature 


f 


Either parties res the right to recall this 


nN. 





BE. M. Bledsoe, another witness of lawful age, being 


duly sworn deposes and says: 


Q. Mr. Bledsoe, state your age, residence and oc 
cupation, 
I am 47 years old, live near Keokee, Lee County 
Virginia, and am a farme: 


aZ2cquainted with Emerson Witt. 


Do you know Mr. Townsend V. Bhurch? 

A, I do not know the initials but I know Mr. Church 
connected with the Keokee Company. 

Q. I will ask you to state whether or not you ever 
heatd a conversation between Mr. Church and Mr, Witt as to the 
location of Mr, Witt and wife's 20 acre reservation on the Lege 
land leased to the Keokee Company. 

A. I was standing up there with Mr, Witt on the road 
near’ Mr. Witt's home. Mr, Church cam ip Mr. Witt and me 

talking about the lines and he asked Mr. Witt where he wanted 
his lines to run and he showed him where he wanted his lines 
around by the grave yard including the orchard also thelower 
end of the place where he wanted to cross in ordeS to get his 
20 acres and then to go on the other wide for the rest. Mr, 
Church remarked that he @id not want any of these bushy points. 


As to the lines on the back side, I do not think there was any- 


thing said more than where they should run only just to reach 


the 20 acres including both buildings on each side of the road. 
Q. Do you know where Mr. Witt's line was run? 
A, I looked at it. 
Q. Does Mr, Witt*s reservation contain the land that 
he pointed out to Mr. Church as to what he wanted. 


A. JI suppose it does - he got his 20 acres and ran 


his 20 acres in where he showed Mr. Church on this side of the 





Q. Do you remember hearing him say anything 
having a line run, if so, what did Mr. Church say about it? 
A, I do not exactly recollect what was said con- 


lines = the run of them ut |} said, I see you 
3 ) e 


~ 


four 20 acres in the bottom and you do not up on the bushy 


points, 


Witt running his : | the bottom 
lands? 
No, not at that 


that way, 


Q. Was there anything said or not about it being 


understood before the least was Signed that Mr. Witt was to have 


that land? 
A. 


understanding 


the land that Mr. Witt was to have? 
to have it,he said, I knew you was to have 

this land a dwellings or something in that shape, 
OBJECTION: 

All of the statements of the wi 2sses above and each 
If the questions and answers thereto are objected to as evidence 
in this case because all those conversations appear from the 
witness' statement to have been made after the lease agreement 
was entered into and the rights acquired by the Keokee Company 
could not be compromised or disposed of by any action of Mr, 
Church or any feeling on his part to make any objection or 
raise any question which he might have raised and not waiving 
the foregoing objection or RBERERALAXANEXRIKHEXY insisting 
thereon, counsel for Plaintiff in this cause will proceed will 


proceed with the cross examination of thw witness as follows: 





@,. When was it as best you can remember that the 


conversation between Mr, Church and Mr. Witt took place. 


A & pi t has be e rh a. ZO O 0d iL oO neg W h ral Co 2 TO b Ji do no + 
recollect but just a short time before he had his lines run. 


The 20 acres. 


omg Rote of it. ‘i doin 
ut as to the days and weeks, 


have been wi th} Y) Be ionth or Lwo re he Survey e 


Furthe: lls deponant sayesth not Signature waived. 





Virginia, Lee County, towit:- 
I, B. M. Cooper a Notary Public in and for the 
County and State aforesaid do hereby certify that the fore- 


going depositions of Emerson i. Witt and , N. Bledsoe were 


taken and sworn to before me at the time and place mentioned 


threvetRnvarexaRuseae im the 


the purpose ment longd ther¢in god in said 


and hee i ithe a tendtare Ash said witnesses were ai woe by the 
ag ss 
“sft opneys| for the parties. in ge suit. 


a “ 
i ~ (Given under my oat this the Me Se day of Poet, - ‘FY / 


~ 
Ta 4 
. o 

t 


lgommispicn as Notary/expires August 16th, 1911. 
va | ; 


Be Seas 
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